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5io YALE LAW JOURNAL 

recognizes as valid the regulation by the federal government — by virtue 
of the commerce clause — of matters hitherto dealt with by the states under 
their police power. 

E. J. M. 



Wills — Conflict of Laws — Statute Governing Dower. — Jackman v. 
Herrick (1917) 161 N. W. (Ia.) 97. — The testator died domiciled in 
New Hampshire, having land in Iowa. He devised to his widow a life 
estate in all his lands. By the statutes of Iowa the widow was entitled 
to a one-third interest in the Iowa land. Held, that the Iowa law gov- 
erned and consequently the widow took both her statutory one-third 
interest and the life estate devised to her, although she would not have 
been entitled to any statutory interest under the laws of New Hampshire. 

The defendant in this case contended that the widow's rights in her 
husband's estate of both realty and personalty were governed by the law 
of the domicile of the testator at his death. The court said that as 
to personalty, the construction, i. e., the interpretation of a will for the 
purpose of ascertaining the testator's meaning and intention, is generally 
governed by the law of the domicile of the testator. Rockwell v. 
Bradshaw (1895) 67 Conn. 8; Lincoln v. Perry (1889) 149 Mass. 368. 
The same rule is held to apply in the case of realty. 40 Cyc. 1382 ; Beale, 
Cases on the Conflict of Laws, Vol. II, p. 286; Guerard v. Guerard 
(1884) 74 Ga. 506; Proctor v. Clark (1891) 154 Mass. 45; contra, Yates 
v. Thompson (1835) 3 CI. & F. 544. It is generally said (though perhaps 
inaccurately) that the operative effect of a will and the rights of the 
parties thereunder as to personalty are determined by the law of the 
domicile. 40 Cyc. 1384; Jones v. Habersham (1882) 107 U. S. 174; 
Fellows v. Miner (1876) 119 Mass. 541. But it is well settled that the law 
of the situs governs the disposition or creation of any interest in realty. 
Keith v. Keith (1888) 97 Mo. 223; Hobson v. Hale (1884) 95 N. Y. 588. 
The latter doctrine applies to the case of dower or statutory right of the 
widow in the lands of her husband. Minor, Conflict of Laws, p. 174; 
Lamar v. Scott (1849) 3 Strob. (S. C.) 562; Newcomer v. Orem (1852) 
2 Md. 297; Staigg v. Atkinson (1887) 144 Mass. 564. It was by virtue 
of a provision in the Iowa code that the widow was entitled to her 
statutory interest as well as to a life estate. Code of Iowa (1873) sees. 
2440, 2452. 

J. I. S. 



Wills— Construction — Devise to Widow.— Staack v. Detterding 
(1917) 161 N. W. (Ia.) 44.— The testator devised to his widow all his 
realty in fee simple so long as she should remain unmarried. In a suit 
to quiet title, the plaintiffs, who are grantees of the devisee, contended that 
the widow took a fee simple, and the defendants, as heirs of the deceased, 
contended that the words "fee simple" should be given no effect, and 
that the widow took only a life estate. Held, that the widow took a 
defeasible fee subject to being divested only by her marriage. 
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Of course the determining factor as to what estate passes to a devisee 
is the intention of the testator. Bradshaw v. Williams (1910) 140 Ky. 
160. The intention is to be gathered from the instrument itself. In re 
Blake (1910) 157 Cal. 448. Effect should, as far as possible, be given to 
every word in finding the intention of the testator. In re Sandford 
[1901] 1 Ch. 939. A devise during widowhood creates only a life estate. 
Shaw v. Shaw (1901) 115 la. 193. But if we give effect to the words 
"fee simple" used in the principal case, it seems that we cannot but 
conclude that the testator intended that his widow should take a defeasible 
fee. That the testator did not devise the remainder over in case his 
widow should remarry indicates that he intended her to take more than a 
life estate, for otherwise he would die intestate as regards the remainder. 
That he made a will in the first place tends to show that he wished to die 
testate. In constructing a will to find the intention of the devisor, regard 
should not be had to the legal effect of a provision, but if there is any 
ambiguity the provision should be construed so as not to lead to an intes- 
tacy. Kirby-Smith v. Pamell [1903] I Ch. 483. Moreover, in ambiguous 
cases, construction should favor the first rather than the second taker. 
Fidelity Trust Company v. Bobloski (1910) 228 Pa. St. 52. The court 
seems to be correct in holding that the intention of the testator was to 
devise a fee instead of a life estate. 

F. L. McC. 



